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UNITED STATES OP AMERICA, : 

Appellee 

-against- . 

THEODORE KOSS and KOSS SECURITIES • 
CORPORATION, 

a 

Defendanta-Appellanta.* 


Docket #7Jf-l878 


APPELUNTS* BRIEF 


Preliminary Statement 

Defendants appeal from a judgment convicting them of 
conspiracy to violate the securities laws, and the mall fraud 
laws, and of seven substantive offenses, after trial before 
Hon. Charles E. Metsner, District Judge, and a Jury. No 
opinion was written by the Court below In making ouch Judgment, 
and In denying defendants* motion for a new trial. 


Statement of Issue 

1. Was there sufficient evidence that Koss was guilty 
of the conspiracy charged In the Indictment? 

2. Did the evidence show that Koss participated In a 
different conspiracy from the one charged In the Indictment; 
and was Koss prejudiced by such evidence? 

3# Was the evidence sufficient to convict Koss on the 
substantive counts of stock fraud, and mall fraud, counts 2, 
3, 5» 8 and 11? 
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tha avldanoa suffiolant to convict Koas of count 
4 of tha indlotnantf vhleh oha^ad hln with non eonpllanee 
with tha T^aqulranant to dapoalt In escrow money ha v^calved 
from shbsorlbars In an all or nothing public offering of 
saou>*ltles? 

ma tha evidence sufficient to convict Koss of cotmt 
13 of tha Indictment, which charged hln with Bubmlsslon of 
false doounents to the 3«E.C«T 

6 * Should tha Indictment have been dlsmltiaed for entrap¬ 
ment, as a matter of law, without submitting tJie Issue of 
entrapment to tha Jury, because of evidence that at the time 
when they formulated and carded out the conspiracy, Hellerman 
and Thylor were Tovemment Informants while they, themselves, 
were committing the crimes charged In the Ind.ctmentt 

7# ihis there Insufficient pT^-trlal disclosure by the 
Oovernment of documents and transactions In the Indictment, 
and In t>e bill of particulars{ and was Koss suT*prlsed and 
P-eJudltrd by such Insufficient dlsclosuref 

8 * Wer>e the checks, customers* account cards, and 
customers* signature cards, which Koss gave to the Oovernment 
pursuant to subpoena duces tecum, erroneously excluded from 
evidencej and was Koss prejudiced by the exclusion of such 
documents from evldencef 
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9* 1 Ph8 the o^er appointing oounsel for Koas* aa an 
Indigent defendant, properly vacated, effective tH»troactlvely, 
thereby leaving oounael without compenaetlon for hla work? 

% 





8TATEMHtT OP THE CASK 


0» .Tun« ll;, 1074* Theodore Koas, and Kosa Secu-rltlea 
Co?T)o^tlon, among othera, ware convicted of con8plr.acy to 
violate the aeouv^ttlea lawa, and eonapl^aoy to commit mall 
fraud (count 1); fraud in the offer and sale of 8eeuv*ltlea 
(Count 2); fraud In the purohaae and aale of Becut*itlea (Count 
3)j failure to depoalt In eao>*ow money received from purolwiaera 
of aeou**itie8 In an all or nothing public offering thereof 
(count Ij); mall fraud (counta 5; 6; 11); and rWlng falae 
wrltlnga to the Seourltlea and liscchange Coramlaslon (Count 13); 

The Kosa defeadaata have appealed to thla Court from such 
judgment of conviction on the grounda that the evldenee did not 
ahow that they joined o^ participated In the conaplracy, or 
that they had a atake therein; and that the documentary evl» 
denoe oonolualvely dlapnoved the oral testimony of Michael 
HellcTyianf the leader of the conaplraeyf who was also a 
Government informant* that the Koaa defendants participated 
In the oonaolraey* Such documentary evidence showed* among 
other things* that the Koaa defendants did not have phyalcal 
ooaaesslon of stock certificates for 5*000 shares* which Mr* 
^•ll*^*o testified hla aaaoclate* the co">defendant* EJrwln 
T»a>Tie* took away from Koaa* office* In furtherance of the 
conapl^oy • 

•rtxe Kosa defendants alao appeal from the judgment heroin 
on all the other grounds briefed heT*ein under the **statement of 
Tsaues*** and under the Points herein* 












Cou^ae of PT»oce«dlng« 


•nie Indictment was filed on SeptombcT. ?S, IP 73 . on October 
9» 1973 , the Koas defendanta pleaded not RuTlty to the 
Indictment* 

on October 18, 1973, the Koaa dofewlanta nade a motion for 
a bill of partloulara, for dlacovery, and to dlsmlaa the 
Indictment. Such notlona were denied by an cruder dated Peb- 
mary 2 ?, 1974, except that the Gove**ninent wan dlT<acted to 
furnlah certain partlcula-^a which It consented to furnlah* 

Motlona by aeveral defendanta, Inclndlng Koaa, for 
severance, we^e denied, except that Koaa* and other defendants* 
motions for severance of counts 12 and 13 and for separate 
trial thereof were granted by an order dated MaT»ch 12 , 1974, 
but an order dated March 29, 1974, reconsidered the pt-lor order, 
and denied severance of count 13 and dl>«octed trial thereof 
together with counts 1 to 11 of the Indictment. 

On March 28, 1974, on Koaa* application, as an Indigent 
defendant, the Court appointed Mor»'la *7elasberg as hla counael, 
under the criminal Justice Act. 

Hie case was tried before the Court (METZHE**, J.), and a 
Jury, between Ap’*!! 17, 1974, and Hay 10,.197[|, with no trial 
between Apr*!! 29, 1974 and May 6 , 1974, due to Illness of 
Robert Mitchell, counsel for the co-defendant, Erwin T.ayne. 

on »<ay 10, 1974, the Jury fottnd Theodore Koss guilty of 
the aforesaid 8 counts, and It found Koaa Secu,*ltles Corpora¬ 
tion guilty of the same counts, except count 13, which cterged 
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■ubmlBSlon of fttlaa dooiiments to the S.F.C. 

on .Tune 7, 1974, the Koae defendanta nade a motion for a 
new trial under t*uia 33, r.c.P., and they aubnltted a memo¬ 
randum of law In aupport of euch motion, which waa denied. 

on .Tune 14, 1974• Judgment of conviction was made. Theo¬ 
dore Koaa waa aentenced to Impflaonnent for 1 year on count 1, 
with aentenee auapended on the remalnlnp counts; and he was 
placed on probation for 3 years. Koaa Securities Oo’^poratlon 
waa aentenced to pay a fine of ^1,500 on count 1, with sentence 

suspended nn the ^malnlng counts. Ball was crntlnued, ponding 

appeal. 

On .Tune 24, 1974# the Koss defendanta filed a notice of 
appeal from such judgment of conviction. 

on .Tune 21, 1974# the Oourt vacated Its prior order of 
March 28, 1974, apnolntlng Morris Welasberg, as counsel for 
Theodo-e Koaa, because of dlfferencea between statements as 
to Koaa* financial condition In the probation report, and In 

Koaa* affidavit In auppo-t of hla application for appointment 
of counsel. 
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Th# Byldepioa 

..tl«.d th.t 1 „ x.t. »C-C0„.0l-.. 

«.. b, 

m°! lI*"! *''*'*** Sy.tem., Inc«A19J 

•V M w«. then • regl.t.rwl -.pre.ent.tlve .mplojed by 

to... .ho ....Ignoa .u„h .™pl„y„„b x„ 

Mr. <t.U.™.„ „id to M...r.. tovln. .„d thot ho 

-ould buy th. .hol. 65.000 .h... p,.bu. 

Tnfomatlon Syatemsp Inc«, at the <ki w 

nc. ac the W per .hare public offering 

P^loa (A19). 

Mr. L..1,. ,.ld th.t H.. Ko.. h.d .l....d, .Old .opno.,«. 

t.ly 15.000 .h...... h, d,„„.t too, th. .p.e,r,. .nd h. 

would h.v. to .p.«k to Mp. Ko.. to fl«li„ th. d..l (*i„. 

Mr. H.ll.».„ ..td th. only «y h. would do th. und.rwrl. 
tin* 1 , h. ,ould control th. "box- .r 65.000 .h,r.. 

of .took (A19)i tint h. ...t.d on.-h.ir of th. proceed, of th. 
und.r«.ltlr,g. «„,iy, * 32,500 ^ u»i.r«.ltlng 

the .took" (a20 ), .„d that! 

h. .old, th.t 1 wouldS.t do th. Jmi“£ (JIo)!"®'' **“* 
Shortly .ft.r P.bru.ry 13. 1971. Nr. H.ii.r»,„ .*,1, ..t 
with Mere. t.,i„. .„d TWylor .bout th. public offering .f 
65.000 .here, .f AutoMt.d Sy.t«,., rnc. («Auto«. 

t.d") (a 21). H.ll.TMn ..Id th.t Levin. ..Id th.ti 

.''o?':t”j* i:t''h.*i.“;:2 r*** '■'> «• is.ooo 

they weren.t .bl. to ..1? .“ *2.“ 
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Hellev^n said that M^* Levine showed an amended 
offering circular which added the name of Inter*ntate Fourties 
Corporation ('’Twterstate*'), as a co-tindeT«wrlteT< with Koas of 
such 65*000 aha'*es of Automated (A23) • Interstate waa a newly 
formed over-the-counter brokerage i’lrm, owned and ope-ated by 
Stephen Zardus, a co-defendant herein (T'^29-530), gr. Hellerman 
said (A23 )s 

••Hr. Levine told me that the reason he substituted 
Interstate Rqultlea was because with Mr. Zardua he waa 
stire that any deal we worked out would be kept and as 
far as Mr. Kosa was concerned, he couldn't sell any 
more stock, he had sold l‘;,000 shares of stock. Mr. 

Koss agreed with Mr. Levine that he wo\;ld do whatever 
Mr. Levine asked him to do to benefit the deal. He 
would hold the stock and he wouldn't sell the stock 
into the market or back-door the stock or anyth) ntr 
like that." 


Mr. Hellerman testified that he also said at this meeting 
shortly after February 13* 1971 (A2l|-25): 

" **w before we left the meeting t turned to Mr. •ruylor 
and ▼ said, Mfurray*, that was his name, too, Murray 
Taylor, T said, ‘Uo you understand that Mr. Levine has 
Just told me that the 15,000 shares of stock that 'r^ddy 
Koss has possession of, that he will not sell into the 
market and he has made an agreement to sell me back 
15,000 shares at ^ 1,50 within a 60 or 90-day period so 
T will have complete control of the 65,000 shares of 
stock; that T am going to sell 50,000 less whatever 
small amount Interstate Pqultles Is going to sell,* 
which was about 1|000 shares, 1^500 shares, »and I will 
have control of Mr. Koss* stock by giving him a 50 
per cent profit or paying him 4 ^ 1*50 for the |1 stock 
that waa coming out In the offering within a short 
period of time so I will have control of the whole 
65,000 shares of stock.* 

Mr. Levine agreed that he would guarantee that, and 
I told Mr. Levine that he was going to get a percentage 
of the profit that Mr. Taylor and Mr. Layne and myself 
were going to make on the deal, and I said, »wurray*, 
me talking to Murrmy Levine now, I said, 'Murray, i 
realise you don't have the money to make good If I take 
the stock from ^1 to $5 and Mr. Koss sells 10 or 15 
thrnsand shares Into the market, I realise you don't 
have ^7'>,000 to make good your guarantee of the 15,000 

off your percentage of the 

deal the profit you are supposed to meke any stock that 









to that, Wh«n*Mir*Le»ln«"agrMS'to"tlMt* 

to »oll tha otock." •B'***'! to that, «a ataata(? 

Staohan 3ordua .old I,.1,00 ahara. to 6 of hi. ou.to.a-. 
(TSA: .27), laavlng 1,5.600 .h.-.. ror th. ,o„.p,-.. 

ttm. to bur and ^ 536 ,. 

tor. .old about 17,000 .ha-a. i„ leg,tl«ta aala. to aotual 
paraona, laaulng .bout 28.000 .hara. for than to .all, .n-. 
Helleman testified (A28)t 

sheres to.** ^ ^Ar^xia to sell that 28,000 


Batnaan Pabruar, 15-18. 1971, -r. Hall.r«„, ,tth 
■mylor and Lavlna, .at with -obart aantl., pra.ldant of *„to- 
-atad (A 29 ). „r. or«,aad. ... 

too nuoh non., for ..lii„g th. .took (A29). Hr. P.ll.-«„ taa- 
tlfled that he said (A 30 ); 

ahara* .“''*i“^*?h?J‘i*s;;;i*?;?j So%*?: 

stock end I tfculdn*t be able to ■o'li *** 

•bla to r^lse .ddltJona^l^Ji^di^riMfS: 

r-,2"*** I -hoiddn't worn^ about Mr ko... 

although I had aever ast Mr* Koss at thl« ro*!It w 
had given his word to MUrrav Levine tho I *** 

and Mr. Santl. ..Id ha «,„i; ‘i-ilhr* 

llv.d_^ to M. word of .ailing n. 

tr. Hallaman ..Id that hi. pa-taar. 1 „ th. oon.plraay 
wei^ (A31)t 

•^en T had our conversations I was golnr to rive MWt.»«w 

2ff‘^?h: :;;d*’ih.’“’'itwk”5r«\‘r'' *“ "o wi«b 

pat ?? n«. oant of th- d«il! aSi •h.: ^TlJr";j.*SiiL*to 
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2^ per cent of the deal, and I was go5.nf^ to 
get 50 pew cent of the deal." 

Kfuwway T«evlne testified on cross-exarnlnation (T9^7)t 

’*Q Did you iiave an a/^eement with Hellewman and 'TWylow to 
shawe In thelw profits of what they wer*e doing In the 
sale of shares of Automated? A Yes 
Cl What share were you to receive? A 10 per cent of 
the p»»oflts*’* 


VfTu Hellemian described his activities In selling to the 
public the shares of Automated which ho caused Interstate to 
Issue In names of stookholdenii taken fron teleohone books, as 
follows (a 2 ‘i- 26 ) t 

•hfell, because of my first agreement with the government, 

I Introduced ouatoners that were going to buy the stock 
to Murray Taylor and I tried to blame the deal -- I 
tried to make believe It was wurray '»Wylor*a deal, not 
mine, so If anvthlng haopened with the deal, I wouldn’t 
get blamed for^lt. M". »!urray Levine fron the union 
cane to see Mr. '^aylor, I had been sltt'ng In a room and 
T would say, »If you buy a thousand shares of stock at 
a dolls’*, we will guarantee your thousand dollars, that 
yoxi can’t lose your thousand dollars, but wo want 5® 
per cent of the profits of the stock when it Is sold at 
5 or 8 or 10’ and with many of the legitimate people 
that were put Into the offering, that la the kind of 
deal we made with them.** 

In addition to selling shares themselves, Messrs. Heller- 

nnn and TWylor also obtained the following stock salesmen, whom ! 

i 

they paid a commission on each share they sold, to sell shares 
of Automated for them? He’^ert Sh\aman(T207); Steve Adlman 
(T?O0); and ’>obo’d: Kolbert (1*209). Kolbert allegedly recruited 
co-defendants William Mohee (T721), and Steve Hagler (T729). 

Mr. Hagler was acquitted. M-. Mchee was convicted. 

T<rr. Hellemnan also testified that he met Mr. Koss for 
the first time In Miami aboxit April 10, 1971, where they talked! 
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**So I said, *||hat do you want to do?* 

^.tocc r„. 

ouitoMr.,, it Jo" take u fwij ih<»"l!i 

T «m' ts;: *”• iSTne?*«: 

a 4 y^l iolM ?o*Wk!S »h* atook? ■ 

stock when I sell — as I sell sell the 

sell out p*^po4lonatllT InlKVL^ Position. he»ll 
T tell him to do and he^won*? lf« to everything 

X'i»rs.sr ~rLj: 

:S: ~ 

After he returned from Miami on Sunday, April Ifi, 1971, Mr, 
Mellerman talked to Mt», Koss as follows (A53«54)t 

and h, ata.t.«« 

Z€ -n r- -- siss-ga-:£- 
rhr'jLsna'si:.!*'" ^ 

^Mi°;43?sra«„":: •saxo?. a33 Hi: 

ai nis tr«adinR account or* from his oustoiiiAT*M 

S«’iak3=^tS?r •‘3'’' M3":;:io«r°a*53’^ 

i3 botlMn*'^ha J*'® "hatevar ha aanta 

ro- h..:a*i"r 33%3;*h?r;:asr„r3aa"3:.„"t‘: 
.tJari3ca^«a";ia;’*J“ ‘''® 

to Sv fnl y°» have seven daJJ 

to pay for It and when you sell It you wait sev^n H«wa 

trpJv’Mr‘''*'Kol[a f° ^ have 

b^ek foU ^he stock, but he wotild be off my 

^J^^t ?rkf^ •b? wouldn.t have to keep worJJfng 

snout caking . him out of mofe stock," “ ® 


*h5ur, five, six days after his return from *rLoT’lda on 

Sunday. Apwll ifl, 1971 (^57,^ Hellerman talked to Mr. Koss 
IS follows (A5>9-61 )s 
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" *** this Is Mr* Ko8 S now tslk'.r.^ to me — he said, 

»you»re not taking me out of the stock fast enough and 
I»m not going to sell you the stock at iM*?0 any mo»*e. 

Now I want $2*50 fo" the stock and If you don’t give 
me for the stock, T»m going to sell all the stock 

on the market again*' 

* * 

I said, 'Are you going to ti^ust F»»wln Tayne with the 
stock?' I said, 'After all, Ermrln Is you- buddy,' He said 
'All -Ight, I'll t>«u8t E^^ln with the slock* 

* * ♦ 

Q Now, did there come a time when Mr* T^ayne went down at 
your request to Mr* KossT A Yes, air* 

* * ♦ 

Q Nhat did he •'•eturn with? A ^000 she-es of Automated 
Tnfomaatlon Systems* 

P hid you pay Mu, Koas fou that 5000 shares? 

A Yes, I did, sir, 

Q How much did you nay him? A l!7500, 

Q Nhere did you pay him? A The carriage House* Not one 
Mrae, I did not give him *7^00 at one time* I gave him 
2000, T gave him l^OO, T gave him 1000, I gave him the 

oulglnal deal that r had made with him, I gave him a 

dollar and a half a ahaue fou the 5000 shares of stock*"* 


Additional relevant facta will he stated In the 
augntnent of the Points heuoln* 
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POINT I 


THERE WAS NOT SUPPICIENT EVIDENCE THAT 
KOSS WAS OUILTY OP THE CONSPIRACY 
CHARGED IN THE INDICTMENT. 


I. 

The Oovernnent'a main claim that Kosa participated In 
Nellerman'a conaplracy to ralae the market price of aharea 
of Automated, and to cell at auch Inflated market prlcea the 
aharea which Hellerman oauaed Interatate to lasue to namea 
taken from telephone hooka, la baaed on Neller.ian*a teatlmony 
that In Miami, Florida, around April 10, 1971, Koaa agreed 
with Hellerman to aell to Hellerman 8,800 aharea of Automated 
at $1.50 per ahare (Al4.9'*5l); and that around April 23, 1971, 

In New York City, Koaa further agreed with Hellerman that 
one of Hellerman*a partnera In the conaplracy, the co-defendant 
Erwin Layne, ahall go to Koaa* office and phyalcally take 
away therefrom and bring back to Hellerman atock certlflcatea 
for 5,000 aharea of Automated, which Layne did, accordlr« 
to Hellerman (a59-61); and Hellerman paid Koaa #1.50 per 
share therefor. In Inatalmenta totaling #7,500, beginning 
around April 22, I971 (\6l; A73). 

Hellerman*a oral teatlmony, aumaarlzed above, la contrary 
to Indlaputable documentary evidence In the record that Koaa 
did not have In hla poaaeaalon atock certlflcatea for 5,000 
aharea of Automated around April 23, 1971, or before, for 
Layne to take away and bring back to Hellerman. 


On March 15, 1971, Automated*a tranafer agent. Fidelity 





Reglitrftr and Tranafar Company ("Pldallty"), Issued and mallad 
to Koas' oustomars atook cartlflcates for the 15,000 shares of 
Automated which Koas sold them as his participation In the 
offering of 65,000 shares of Automated. All*stock certificates 
Issued to Koas* customers were dated March 15, 1971. 


Koas' confirmations. In ewldenee, show that between March 
1971 , and April 23 , 1971, Koas traded In shares of 
Automated, as followat 


TRADB 

DATS 


SBLLIIfO 

CUSTOMER 


3.16.71 AMTKLIS 
3*16,71 HOPPHUMO 

3 . 18.71 ROAST, P. 

3.25.71 MARK, P. 
h.l6,71 KARKOWSKI 


lERS TO 

BUYERS 

OTHER THAN KOSS 

ACTINO 

AS SELIER'S BROKER: 

NUMBER 

SHARES 

PRICE 

BUYER 

200 

1.00 

SCRKVBICKART tc 

300 

1.00 

SCHWEICKART St 

500 

1.00 

COHN SIMONSON 


1-3/C- 

COHN SIMONSON 

5oo 

3.50 

PAHNESTOCK 


SALES BY KOSS' 


1,900 

CUSTOMERS TO 


KOSS ACTIIW AS SELLER'S BROKER: 


If. 7. 71 

4 . 7.71 

5 . 7.71 

5.12.71 

5.12.71 
f.12.71 

5.13.71 

5.15.71 


CO 

CO 


INTERSTATE EQUITIES CORP, 


OOVT EXE,# 
2(a) 

l\t\ 

2im) 

2 (*) 


EMKAY, INC. 

500 

1 - 5/16 

INTERSTATE 

BERGER 

300 

1 - 5/16 

INTERSTATE 

ROST, B. 

200 

1 - 5/16 

INTERSTATE 

REXSCH, L. 

500 

1.50 

INTERSTATE 

MURPHY 

1000 

1.50 

INTERSTATE 

STOLLER 

500 

1.50 

INTERSTATE 

MACHER 

800 

1-3/8 

INTERSTATE 

SOBEL 

200 

5,000 

1.50 

INTERSTATE 

INTERSTATE, 

BY KOSS, 

AS PRINCIPAL: 

KOSS 

1,000 

1 - 5/16 

INTERSTATE 


2 (h) 

2(J) 

2 ( 1 ) 

2(r) 

2(u) 

2 (x) 


2 (k) 


CUSTOMERS' SALES TO KOSS: 

KOSS ACTINO AS SEH£R'S BROKER, AND AS BUYING PRINCIPAL: 

3.25.71 PRIEDMAN 
. 25.71 MACHER 
. 8.71 BRAUNSTBII 


I 


300 

1.25 

KOSS 

2(d) 

200 

1.25 

KOSS 

2(f) 

300 

1.25 

KOSS 

2(m) 









U.8,71 OAiwaoH 300 

U.8.71 HOWARD 300 

4 *13 *71 (ffiA^HlwT 1000 

4 •14 *71 W03T0KEW 100 

4 •14 *71 m^cY 100 

4 .Ik *71 mSKlLAKIS 200 

4 *16.71 PATH. $00 

.29«71 OCLS 500 

•»«71 JACOBS 200 


1.50 

KOSS 

2 ( 1 ) 

1.50 

KOSS 

2 (n) 

1.50 

KOSS 

2 (t) 

1 .^ 

KOSS 

2 (y) 

1.50 

KOSS 

2 |v) 

1.50 

KOSS 

2 (w) 

1.50 

KOSS 

2 (bb) 

1.25 

KOSS 

35? 75 

1.75 

KOSS 

60 | 71(1) 


m addition to the abora, on April 19* 1971, Saxon 
bought 1,000 shares from T>ugan for #4*00 per share (Govt* exh. 
2ee), and Angona bought 1,$00 ahaT*es from Koss for I- 9 A 6 
per share (Govt. exh. 71n). 


Giving effect to the above transactions, Koss bought 
4,000 shares, and sold 2,500 sha^s, leaving him with 1,500 

shares. 

consequently, around April 23, 1971, Layne could not have 
taken from Koss stock certificates for 5,000 shares and 
brought them back to Hellerman, because Koss then only had 
stock eertlflcates for 1,500 shares. 

This shows that Hellerswin's oral testimony that Layne 
brought back to Hellerman from Koss stock certificates for 
5,000 shares, and that Hellerman paid Koss 17,500 therefor. 

Is not true* 

Therefore, the court below should have granted. Instead 
of denying Koss* motion fo^ acquittal, when he argued that he 
did not have 5,000 shares for Layne to take from him and to 
bring back to Hellerman (A114} 71604); and the Cottrt shoiad not 
have allowed the prosecutor to a>*gue In his oianrmtlon t»»t 
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Ko«8 did have stook oertlfloatea for 5,000 shares 
around April 23, 1971* and that Layne took such stock 
certificates from Koss and gave then to Hellerman* 

II. 

Upon direct examination, Hellerman gave the following 
testimony about Angona and Saxon (A53-514.) t 

"I told him (Koss) to open up an account for Robert 
Angona and an account for Donald Saxon and I told 
him to take 3000, 2000 for Angona and a thousand for 
Saxon, and take It out of his trading account or from 
his customers ««* 

*** T told him Mr. Saxon and Mr. Angona would pay 
for the stock «#• •" 

Ihlle Hellerman later contradicted himself by testifying 
"To my knowledge It was not paid for" (A22l|.), the purchases of 
1,500 shares of Autosiated by Angona, and 1,000 shares by Saxon, 
for the aggregate price of 15,923.75, ware eventually paid for 
to Koss, although, at first, Saxon's check to Koss for $780 
in partial payment of Saxon's purchase of 1,000 shares from 
Dugan, was not paid by the Bahamas branch of the Canadian 
Imperial Bark on which It was drawn, because of Insufficient 
funds (Koss exhibit P; T128li.). Saxon testified that Murray 
Taylor tricked him Into signing this check In blank, and giving 
It to Murray Taylor (T128>T1287). 

Later, the purchases of 1,500 shares by Angona, and 1,000 
shares by Saxon, were paid for In full to Koss by Jackie 
Mason's check for $5,923.75 (Oovt. Exh. 68), which Jackie 
Mason testified he signed In blank and delivered to Murray 
Taylor (T1348). 







Upon croas-OMlnatlon, Hellerman further contradicted 
hla abore-quoted direct testlaony, as follows (A 83 ): 

*** you told 

in Angona's name and the lOOO^shares 
you told Kosa to put In Saxon's name. If you knJw^ 

' sharea f Angona's name and a thousand ^ 

Shares In Saxon's name to stall for time to aet an 

tha**ltnllu^ is wanted to get out Sf 

.SarlJ Sf 5Jo?k. 5000 

repeating a lot of Information that 
you are not being asked. You are being asked what 
happened to the 3000 shares. ^ ^ 

ml £*** ^ concerned, that was dell- 

JSrS ui® Paokige of thl 5000 

ihit SJ* f!* ^ concerned, 

Mr. Sorkln, the prosecutor, seised on Hellerman*s above- 
quoted words (A 83 ): 

*** P®**^ PaoJcage of the 

5000 that Mr. Layne brought me", 

and used them as an argument/Angonas* purchase of 1,500 she res 

from Koss, and Saxon's purchase of 1,000 shares from Dugan,made 

It possible for Rose, around April 23 , 1971, to have physical 

possession of stock certificates for 5,000 shares of Automated, 

so that It was possible for Layne to take them from Kosa, and 

Layne did take them from Koss and bring them back to Hellerman. 

In opposition to Koss' motion for acquittal, Mr. Sorkln 
argued (A118): 

"tfglS^to taySit*'’ 5.000 

MR, SORKIM: Well, we know this much, your Honor* We 

Saxon, because Mr. Angona buys 1,500 from Mr. Koss' 

don't know how Mr. Kosa got 1,500 

into his house account, but we would be aupposlna or 

l,500*^from* 

Some of hla other customers." 



1 


IS 


Ito..' oonrtnmtlons. In •Tld.nen, nhleh «re (umrarlieO 
In tha tabnUtlona at pagea U,-!? haraln, ahow that Koaa had 
3,000 aharaa on April 19, 1971. ao that on April 19, 1971 , ha 
could hava aold 1,500 aharaa to Angona, without (A116)i 


*hlII!S rSon’iH? ^ ‘ha‘ goaa bought 

DAok If 500 from some of hla other eustomers* 


It Is obviously lllogleal to ssy that Angona *0 purchase 
of 1,500 shares from Koss, Increased the number of shares Koss 
had available for Layne to take away from Koss, and to bring 
baok to Hellerman* 


■me prosecutor apparently recognised this by arguing* 

* *#* we would be supposing or speculatlnw that Mr. 
KOSS bou^t back 1,500 from somrof his oth^ 
customers" (A118), 


We showed supra, pp, ll*-l5, that there was no need of 
"supposing or speculating", because Koss had 3,000 shares In 
his trading account on April 19, 1971, when Angona bought 
1,500 shares from Koss, so that Koss was able to and he did 
then sell 1,500 shares to Angona, leaving Koss with only 1,500 
shares, so that Layne could only have taken 1,500 shares, and 
not 5,000 shares from Koss around April 23, 1971, and given 
them to Helletwaan* 


The prosecutor, argued, in effect, that In addition to tfce 
3,000 shares which Koss had on April 19 , 1971 , Roes obtained 
1,500 additional shares In some unexplained way. 

But there was no evidence to support this "supposing or 
speculating", so that It could not provide an evidentiary 
basis for such a finding* 
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in his suction, the prossoutor argued that around 
April 23, 1971 , had 5,250 shares left from his 

purchases, as follovs (A130-131)5 


acootmr.! JrlSdSJS! 30? 

jols, 500: S^IilStarC500?’^Sa;so;®''l^^^ 

Howard, all of that — rnii ini 

going to find that when%ou idd^5j%SS bweSV*** 


Bj telling the Jury (A130-131)j 

** ♦!* wT* to find tlMt 

isr.^*o!?’;;r?ri 3 %s 2 j 5250**“* 

Mr. Sortrtn ■l.-lnfom.d th* Jury .bout th. ro.ult It would 
r«.h If It did -.dd tb.t up-. «r. SorMu did not hlu.ol, 
-.ad th.t up-, by oo»pl.tlng th. ll.t ho b.g,n to »k. to 
the Jury about Koss« purchases and sales of shares of 
Autoaated. The tabulation.! on pages l4-l5 herein show that 
goss bought only U ,000 shares, and not 5,250 shares. 

Mr. sorkln further told the Jury In his summation (A131), 

.rUJi* ‘Joes he possibly hare 5000? it»s werr 
sharesSaxon, Angona. He buyi7l000 

but^T^r^L??*?r J"** S**on»s ac^unt, 

doesn’t ^ve an account there, it Is Mr. 

Koss» account. Re Just used the name. 

And Mr. Angona, we don’t know where this 1500 came 
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from, but w« know It la Angona's account. Ha saya 

houaa, but thla la the house, 
and Angona didn’t have an account theT*«. 'these are 
two namaa Helleman told hire to uae*" 


Saxon'a nurchaaa of 1,000 shares fron Dugan could not 
ooaalbly have made such 1,000 shares available to Koaa, for 
r.ayne to take away ^rom Koaa, and to bring back to Hellernan. 

on July 2?.f 1971» Koaa nailed to Mr. Levitt at the S.E.C. 
hia firm’s check to Dugan for A3,802.50, representing the 
oroceeda of Dugan’s sale of 1,000 shares of Automated to Saxon 
for Alt.00 per share (Koaa exhibit 1, for Identification). 

Obviously, Koaa would not pay Dugan Al^.OO per .hare for 
1,000 shares, and then re-aell then to Fellernmn for f. 1.50 
oer share, -"hla shows that there la no merit to the Govern¬ 
ment’s ar^iment that Saxon's pu-nhase of 1,000 shares from 
Dugsn was a fictitious transaction, to cover Koaa' acquisi¬ 
tion of 1,000 shares from Dugan, which he re-sold to Hellerman. 

Hellerman’a oral test’mony that Angona’a pu-chase of 
1,500 shares from Kesa, and saxon’a purchase of 1,000 shares 
frura Dugan (A83)t 

•* «•» was part of the package of 0000 

that Mr. I.ayne brought me". 

Is disproved by the docuneatary evidence that such purchases 
of such 2,000 shares wer. separately paid for In full by 
Jackie Mason's check for A0,923.75 (Oovl. exh. 68), whereas 
Hellernan testified that he paid Koas A1.0O per share, tota¬ 
ling »7,0OO, for the 0,000 shares which Layne tf/ok away from 
Koss and brought back to Hellernan (a 61); and that Hellerman 
made such payments In Instalments, beginning around April 22, 





W1 (A73). 


Ther«for#, Angonata punch*., of 1,500 «h.-®s from Ko.s’ 
trading account, and 3*xon»a pu-nhaa# of 1,000 8h*>^8 from 
Dugan, did not Incraaae the mwber of share. Ko.s had available 
around April 23, 1971; and T.ayne could not then po.albly have 
taken away from Koaa and brought back to Helle^unan stock 
certificates for such 2,500 shares. 


III. 

Th. (Jov.-„«,nt al.o cUl.«rt that Koaa' aaiaa aRK-agatln,; 
anotha. S.OOO aharaa of A'ltomatad to I.taratata multlaa Corp., 
cor'^>bo-atad Holl.-nan'a oral teatlmony that In Miaul, a-ound 
April 10, 1971, Koaa afraad with HallanMn to aall ouch 5,000 
aharaa to Hallo-nan ron A1.50 pa- .ha-., in ord.r to Alva 
Halla-nan oontrol of tho whola -box* of 65,000 aha-aa (a1i9.51). 

Buyauoh oral taattnony by Halla-nan la dlaproaad by tha 
doounentary avldanoa that Koaa aold 2,000 aharaa of Automated 
to Tntaratate on Anrll 7, 1971, which waa throe daya befo-a 
Halla-nan'a alleged aKreanant with Koaa In Miami on o- a^und 
An-11 10, 1971 (Oovt. oxh. 2(h): 2(1): 2(J): 2(k). 

Moreover, such 2,000 shares were sold at 1-5A6 (about 
^1.30) per share, and not ^1.50 per share; and another 800 
shares were sold to Interstate on Ap'rll 13, 1971 for 1-3/8 
(^1«375>)» and not AI.50 per share ('lovt. exh. 2(u). 

Vellernan testified that he wanted to control the whole 
’’box’* of 6',,000 shares of Automated, so that he could Tmlae 
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the pT*ioe of Antoneted shares (A2l^-25; A30). control all 
the shav*aa. Interstate, which Hellerwian cont’^lled, t’»led to 
buy shares of Automated In the ©ver-the-counte'» market from 
Koss, and f»»om any other pe^^son who had stich shares fot* sale* 

Significantly, Koss, as agent for h*s 0 't»< glnal customers, 

I 

■old to two othew brokerage firms 1,5>00 shares of Automsted 
between Mar«h l6, 1971 and Manoh 23, 1^71 (Oovt. exh. 2(a); 
2(b); 2(e); 2(e); and Koss sold another hOO sha>*es to a 
different b»»okew on April l6, 1971 (dovt. exh. 2(z). 

Tn these oleums4;ances, Koss* sale of shares of 

Antoaiated to Interstate Equities Is not evidence that Kess 
made such sales pursuant to an agreement with Hellerman to 
sell such shares to Interstate Equities, and that by such 
sales Koss aided or oartlclpated in the Trellemnan 
consolraoT wh’ch is alleged In the indictment. 


TV. 

I The riovernmeat also argued that by Kess* guarantees of 

signatures on endorsements of stock certificates which Heller- 

I 

j man caused to be Issued In names taken from telephone books, 

I 

j Koss aided and oa-^ticlpated In the consoiracy cha-ged In the 

indictment* 

But the indictment did not charge Koss with agreeing to 
guarantee such slgnatU'^es, o- with acttially guaranteeing them; 
and Koss* guarantees of such signstures are not evidence of 
the consDl^cy charged In the indictment, which alleged that 
Koss conspired to violate the securities laws, and the mall 
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fraud 1... by committing fraud, m the sal. of aharaa of 
Automated. 

Thar. ,,s no a.ldenc. that before or after Ito.a guaran¬ 
teed auch tlgnaturee. Koa. Itne, that the name, of ouch .took- 
holder. ..re taken from telephone book, bj Hellerman and 
Taylor, or that Hellerman or Taylor told thla to Koa. (a 63). 

Without .Tld.no. that Koa. kne. that the signature, he 
•a. guarauteelng ..re forged, Koaa- guarantee of auch algna- 
ture. on auch .took o.rtlfloat.s did not make nlm a partici¬ 
pant in the conaplracy charged In the Indictment to a.ll 
Automated aharea by mean, of fala. atatem.nt. to buyera 
thereof, Juat aa aalaa of augar and yeaat to Illicit dlatll- 
ler. Of idiiaky did not make auch aell.r. participant, m auch 
dl.tlUera- conaplracy to dl.tll and tl a.ll .uch .hi.ky, 
Dnltjd St^ T. Falcone, 109 F. ad 579 (O.A.a, 19^0), affd. 
311 O.S. ao5 (1940)1 and Juat a. "runners- for number, opera¬ 
tor. are not participant. In such operator.' conspiracy to 
operate Illegal number, games, Ontted State, t. calamaro . 35^ 
O.S.35i( 1956). See, also; Ingram t. Onlted State. . 360 D.S. 

672, 678-660 (1959), 


The Oovernment also argued that Flellerman'a oashlrv? In the 
same Chase Manhattan Bank branch In ehlch Koss had an account 
of a cheek for $2,959.02 (Oort. exh. 5T) payable to order of 
"Ployd Cooper", and the writing "Koss Securities Corp." on the 
back of that check, constituted participation by Koss In the 
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oooapiraoy chargad In the Indlotment, because that check eas 
given In payment for stock purchased from "Ployd Cooper", a 
stockholder whose name Taylor took from a telephone book, and 
Hellerman testified that he forged the endorsement "Ployd 
Cooper" on that check (TI 99 ), 

But there was no evidence that Koss asked the baric to cash 
that check for Hellerman, or that It was Koss who wrote the 
words "Koss Securities Corp." on the back of that check; and 
there was no evidence that Koss knew that Taylor to-k the name 
"Ployd Cooper" from a telephone book, or that lellerman forged 
the endorsement "Ployd Cooper" on that check. 

Without such evidence, Hellerman*s cashing of that check 
in the same bank In which Koss had an account, was not evidence 
of Foss' participation In the conspiracy charged In the 
Indictment. 

Moreover, for the reasons discussed in pages 22-23 herein, 
Koss* alleged assistance to Hellerman to cash that check In 
Koss* bank, even If proved, was not evidence of Koss* parti¬ 
cipation In the conspiracy charged In the Indictment. 


VI. 

The Government also charged that Koss* acceptance from 
Taylor of Jackie Mason's chock for 15,923.75, and Koss* appli¬ 
cation of that check to pay for Angona's purchase of 1,500 
shares from Koss, and Saxon's purchase of 1,000 shares from 
Dugan, constituted participation by Koss in the conspiracy 
charged in the Indictment. 




Saxon testified that at Taylor's request he signed In 
blank a check drawn on his account in the Canadian Imperial 
Bank In the Bahamas, In wnlch he hacjonly |100 on deposit, so 
payment of that check for #780 was not made for "insufficient 
funds" (Koss exhibit F; T 1281). Saxon testified that he signed 
that check in blank and ^ve It to Taylor In reliance on Tay¬ 
lor's representation that In some unexplained way Saxon would 
thereby get back $^,1^00 he previously lost through Taylor 
(T1207), Saxon testified: "I had no Idea that this check was 
going to bo used for this purpose" (T1287). 

Jackie Mason testified that ho signed his name on a blank 
check for $5,923.75 and gave It to Taylor to buy 1,100 shares 
of Automated (TI 3 IH; Govt. exh. 68). Uter, Mason asked Koss 
for the shares of Automated Mason bought, Koss replied that 
Mason never bought any such shares through Koss; and that 
Mason's check for $5,923.75 was applied in payment of purchases 
ol shares of Automated by Angona and Saxon (TI 3 I 4 . 5 -I 348 ), 

There was no evidence that Koss knew of the circumstances 
In which Taylor obtained the aforesaid blank checks from Saxon 
and Mason; or that Koss knew that Taylor obtained from Mason 
his blank check for $5,923.75 by telling Mason he would use 
that blank check to buy 1,100 shares of stock for Mason, from 
Koss. 

Therefore, Koss' acceptance from Taylor of Mason's chock 
for $ 5 , 923.75 to Koss' order, and Koss' application of that 
check to pay for purchases of 1,500 shares by 4ngona, and 1,000 
shares by Saxon, did not constitute participation by Koss In 
the conspiracy charged In the Indictment. 
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VII, 

I 

The evidence of Koea* aforesaid actions did not establish 
that by such actions Koss participated In the conspiracy 
charged In the indictment, 

Hellerman testified that he formulated the conspiracy 
charged In the Indictment, and that he took charge of carrying 
It out (A 23 ” 26 ); and that as the leader of the conspiracy, he 
was going to take 505^ of Its profits for himself, give 
thereof to the co-defendant, Erwin Layne, and 255^ thereof to 
Murray Taylor (A31)* Murray Levine testified that Hellerman 
promised him 10^ of the profits of the conspiracy (T927), 

Thus, Koss had no "stake In the outcome" of the conspiracy, 
according to Hellerman, Its leader. United States v. Falcone . 
su£ra, 109 2d 579 , 58l (C.A.2, 191^0), affd. 311 U.S. 205 
( 191 ^ 0 ). 

The alleged payments by Hellerman to Koss, ranging between 
5/l6 (30 cents) and 50 cents over the $1,00 per share which the 
original suboorlbers paid was no compensation to Koss, because 
the tabulations on pages ll*.-l5 herein show that the original 
subscribers were paid at least that much when they sold their 
shares to buyers. Including Koss, 

The other alleged payments by Hellerman to Koss, namely, 
f500 for guaranteeing stockholders' signatures, and 1%, amoun¬ 
ting to ♦29*59 for helping Hellerman caah a check for 
♦2,959*02 at Koss' bank, were alleged payments for services. 

They were not distributions of profits to a partner In the 
alleged conspiracy. 






Hellertnan's aforesaid alleged payments to Koss were only 
for Incidental and subordinate services, equivalent to the 
services which "runners" performed for operators of numbers 
games, for which such "runners" were deemed not to be partlcl- 
pants In such operators' conspiracy to operate such numbers 
games, as a matter of law. United States v. Calamaro . supra . 
351 ^ U.3.3^( 1956 ). 


In Kotteakos v. United States , 
the Court said: 

"The 


323 u.s. 750, 755, 


'ThleJel Who i ll •^alogy In the comment, 

» single receiver- 

single 'fenoe'— do not by that fact alone become 


a 


confederates; they may, but It 
knowledge that he Is a 'fence* 


takes more than 
to make them such." 
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POIHT II 

KOSS WAS PREJUDICED BY EVIDENCE THAT HE PARTICIPATED 
IN A DIFFERENT CONSPIRACY PROM THE ONE CHARGED IN THE 
INDICTMENT. SUCH EVIDENCE ENTITIED KOSS TO DISMISSAL 
OP THE INDICTMENT AGAINST HIM, OR TO A SEVERANCE, OR, 

AT LEAST, TO A PROTECTIVE CAUTIONARY CHARGE TO THE JURY 
DIPPERENTIATING THE EVIDENCE AGAINST KOSS PROM THE 
EVIDENCE AGAINST THE OTHER DEPENDANTS. 

I* 

Th« indictment charged Koea with conspiracy to raise the 
price of shares of Automated; to sell such shares to buyers by 
means of fraudulent statements to them; and to violate the se¬ 
curities laws and the mail fraud laws in carrying out such 
conspiracy (Alf-5)* 

There was no evidence that Koss did anything for the 
purpose of, or which had the effect of raising the price of 
shares of Automated; or that Koss made any false statement 
about shares of Automated to any purchaser thereof. 

Instead, the ;ldenoe was that Koss agreed with Hellerman 
to avoid defeating Hellerman*s efforts to raise the price of 
such shares, by not selling Koss* shares into the market while 
Hellerman was trying to raise the price thereof; that for this 
purpose Koss sold about 10,000 shares to Hellerman, and he 
agreed to sell his remaining shares gradually in proportion to 
Hellerman*s sales thereof; that he guaranteed signatures on 
some of Hellerman* s stock certificates; that he helped Hellei*- 
man cash a check; and that he accepted from Taylor a rubber 
cheek for $780 issued by Saxon, and Jackie Mason*s check for 
$5, 923 .75» In payment for shares bought by Angona and Saxon, 






29 


The evidence of Koes* eforeeald actlona was evidence of 
a different conspiracy from the one charged In the Indictment, 
Such evidence prejudiced Koss, and thereby entitled him to 
dismissal of the Indictment. Kotteakoa v. United State s. 328 
u.S. 7Sk, 755. 7(>k ( 196 I<.). 


II. 

Koss was prejudiced In the eyes of the Jury by the pre¬ 
sentation of evidence of the more serious conspiracy by Hel- 
lerman and his associates to commit frauds in their sales of 
shares of Automated, Including Issuing stock certificates In 
names taken from telephone books; forglt« the endorsements of 
such telephone book stockholders on stock certificates Issued 
In their names, and forging their endorsements on checks Issued 
In payment for such shares upon sales thereof; and stealing 
from the oompany, by Its president, Robert Santis, one half of 
the money raised by the public offering of 65,000 shares, and 
giving that money to Hellerman as his "fee" for his buying 
44.500 of the 65,000 share public offering. 

These rapacious acts of fraud greatly prejudiced the Jury 
against Koss, particularly when telephone book name stockhol¬ 
ders went on the witness stand. Identified the forgeries of 
their signatures, and testified that they had no knowledge 
thereof. 

Without cautionary Instructions by the court, the Jury 
ascribed to Koss guilt for such frauds committed by Hellerman 
and his associates, dooming Koss a part of the Hellerman 
conspiracy, because of evidence that Koss sold shares to 
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Hellerman; guaranteed signatures on stock certificates Issued 
to names taken from telephone books; and did the other things 
previously listed at page 27 herein. 


In United States v. Kelly . 3i;.9 P. 2d 720, 756, 757, (C.A.2, 
1965 ), the Court said: 

" ♦*« the proof supporting participation by Shuck In the 
single, over-all conspiracy alleged In the Indictment 
Is tenuous and unsubstantial, ««« 

* * * 

What were the safeguards for the protection of Shuck 
that the trial Judge should have applied and made ’’Im¬ 
pregnable*? One not mentioned by Mr. Justice Rudledge 
In Blumenthal . but which la peculiarly applicable In 
this ease was the granting of a severance as to Shuck 
the moment that he was likely to be prejudiced by the 
accumulation of evidence of wrongdoing by his co-defen¬ 
dants, Another was by making clear In the Instructions 
to the Jury that the proofs against Shuck were different 
from the proofs against Kelly and Hagen, pointing out 
what the difference was, as we have Just done In a few 
sentences, and making sure that Shuck was given separate 
and individual attention as distinct from Kelly and 
Hagen," 


In this case, Koss* prw-trial motion for a severance was | 

denied; the Jury was not Instructed that the evidence against j 

Koss was different from the evidence against the other defen¬ 
dants; such differences were not pointed out to the Jury; and 
the Jury was not told to give separate and Individual attention 
to the aforesaid evidence of Koss* actions. 


In the Kelly case, supra , the Court further said (31^9 p, 
2d at 757): 

"In a case such as this one It was particularly 
Important that the proofs be marshalled In such fashion 
as to place clearly before the Jury the difference bet¬ 
ween the evidence against Kelly and Hagen and the evi¬ 
dence against Shuck on the single, over-all c^/nsplracy 
phase of the case," 


In this case, the Trial Court*s charge to the Jury did not 
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marshal the evidence in favor of Koss. Instead, It only mar¬ 
shaled the Government's evidence against Koss, and It express¬ 
ly pointed out how the Government's evidence supported each 
count of the Indictment (T2186-7; T2189; T2193; T219^| T2196). 

Zardus, the broker who Issued stock certificates to the 
names t^icen from telephone books which Murray Taylor gave him, 
testified that he did not know that such names were fictitious* 
Zardus said "I still don't know that they are fictitious" (t 622)* 
Therefore, Zardus could not possibly have told Koss that the 
names were fictitious, Hellerraan did not say that when he asked 
Koss to guarantee signatures of stockholders, he told Koss that 
such signatures were forged, and that the names of such stock¬ 
holders wore taken from telephone books (a 63; TlSlf), 

The prosecutor deemed Koss' guarantees of such signatures 
to be the strongest evidence that Koss participated In the con¬ 
spiracy alleged In the Indictment to violate the securities 
laws, and the mall fraud laws, by raising the price of the shares 
by means of false statements, and selling them to buyers at 
Inflated prices* The prosecutor began his summation by passing 
to Jurors stock certificates with Koss' signature guarantee 
thereon; and he called attention to Koss* signature guarantees* 

The Jury's verdict Indicates that It accepted this argu¬ 
ment, and ascribed to Koss participation In the conspiracy 
charged In the Indictment, based mainly on his guarantees of 
forged signatures of stockholders whose names were taken from 
telephone books. 


Even If there were evidence In the record that Koss had 
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knowledge that the naffles of auoh atoekholdere were flctltloue, 
and that their slgnaturee were forged, that would only be 
evidence that Koae abetted the negotiation of a fcrged Inetru- 
ment by guaranteeing euoh signatures, but the Indictment did 
not charge him with that crime. 

Thus, Koss was prejudiced by being tried for the afore¬ 
said conspiracy, when the evidence as to him was mainly that 
he guaranteed slgnaturee of stockholders on stock certificates, 
and later It was found that the names of ouch stockholders 
were fictitious, and their signatures were forged. 


POINT III 


INSUPPICIENT POR CONVICTION OP 
KOSS ON THE SUBSTANTIVE COUNTS OP STOCK FRAUD 
AND r<AIL FRAUD, COUNTS 2. 3 , 5, 8 AND 11. ' 


I* 

While Zarduo, the broker, testified on direct examination 
that he told Koss that (a89): 

" *** Santis had to kick back half of the 
proceeds of the sale of the shares of stock”, 

he testified on cross-examination that he did not know of any 

violations of law (T622-623); and Santis, the president of 

Automated, contradicted Zardus by testifying that Koss had no 

knowledge of Hellerman or his participation In the underwriting 

until around March 10, 1971, when Santis told him that Heller- 

man was ”lnvolved", without testifying In detail how Hellerman 

was "Involved”. Santis testified (T1174-1175) : 











Uncl'h!" 

I can't ba’too preelaa but*lt*^ 2 fi nanlpuUtor, •«* 
your Honor, tha? h. Jh.'JSe?£ ?L‘|?i:oo‘g! 

Im COURT: That would be March lOth? 

THE WITNESS: niereabouta. 

THE COURT: And this la the first time, to your knowledge 
THE WITNESS: Yes!^"*^ Hellerman was Involved? 

The Court charged the Jury that It should (T 2186 ): 

,*** consider whether It was material to Infottm 
Investing public that Hellerman should have bean iinf-Ari 

JircSi;ar*fna‘Sa“Jf '‘T! Jn tSo oJ?a?[ng 

propoJ"ie?S2 roSoSnJj^"* “> • 


Wa aubmlt there la no erldenoe In the record that on or 
before March 2 , 197I, -hen the public offering of 65.OOO aharea 
eaplred, Koaa had Icno-ledge that Hellerman waa an under-rlter 
thereof; and that the above-quoted charge to the Jury -ent 
beyond Zardua' abova-quoted teatlmony, and It omitted mention 
of Santla' above-quoted teatlmony that until March 10, 1971, 

Koaa had no kno»ledge that Hellerman waa "Involved" In the 
undsrwrlting. 

Even If Santis' testimony that on March 10 , I971, he told 
Koss that Hellerman was "Involved" In the underwriting. Is 
expanded to mean that he then told Koss that he was kicking 
back to Hellerman one half of the proceeds of the underwriting. 
It was then too late for Koss to do anything about the public 

*^^^***^*^® 65,000 shares which was completed on March 2 , 1971 * 

Therefore, the above-quoted charge to the Jury was clearly 
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erronaous and prejudicial to Koss* 

The reference Id the charge to the Jury to "failure to 
maintain a proper escrow account" was ambiguous, because it 
did not state whether It was referring to Zardus' admitted 
failure to maintain an escrow account - In which case Koss 
would not be guilty for Zardus' omission, because It was not 
charged as one of the objects or means of the conspiracy - or 
whether It was charging Koss with failure to maintain an 
escrow account, which we will discuss In PolntlV, Infra , 

II. 

If Koss' conviction of the conspiracy count Is set 
aside for the reasons discussed In Points I and II herein, then 
his coB7lctlon of the stock fraud and mall fraud substantive 
counts 2, 3, 5» 8, and 11, will necessarily fall, because 

those counts do not charge Koss with being the person > to 

or by whom 

whom/there were mailed the checks In count 2, and the confirma¬ 
tions In counts 3, 5, 8 and 11 (AlO; All; A13). 

The mailing of a check to Interstate (Zardus) on March 2, 
1971 , charged In paragraph 3(a) of count 2 of the Indictment, 
was not sufficient to convict Koss on this count, because 
there was no evidence that Koss agreed to join the conspiracy 
until Hellerman testified that around April 10, 1971 , in 
Miami, Florida, Koss agreed to sell to Hellerman 8,800 shares 
(A49-51). 

While Hellermsui quoted Murray Levine as saying In February« 
1971 . that Levine guaranteed that Koss would agree to the Hel¬ 
lerman conspiracy (A 2 I 4 .; T131), Levine denied this, and said 








"I could not guarantee what Mr. Kosa would do" (T89i4.), 

• III, 

For the reasons prowlously discussed at pages 26-27 
heroin, conviction of Koss of the substantive offenses charged 
In counts 2, 3, 5» B and 11, although he personally performed 
no act of participation therein, can be justified only upon a 
finding that Koss was a partner In the conspiracy, with a 
partner’s stake In Its outcome, and not merely a seller of 
stock to the conspirators, or a guarantor of stockholders' 
signatures, or that ho helped the conspirators cash a check 
at a bank at which Koss had an account. United States ▼, 
Calamarq, supra, 354 U.3.351( 1956 ); Ingram v. United States , 
sujgra, 360 u.s. 672 (1959). 


POINT IV 


THERE WAS INSUFFICIENT EVIDBJNCE TO CONVICT KOS'i ftp 
COUNT 4 OP THE INDICTMENT, SiSh CHAROTD HIM OTTH 

requirement to deposit in 

RECEIVED PROM SUBSCRIBERS IN THE 
ALL OR NOTHING PUBLIC OFFERING OP THE SHARES, 


On December 30 , 1970, Koss opened an escrow account In 
First Jersey National Bank by deposltli^ therein. In an 
e8orow|iocount, two checks totaling ♦3t000 (Govt, Exh. 22; 23; 

t46o). 


The record contains evidence of the following purchases 
from Koss by subscribers In the public offering of the shares: 
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TRADE 


NUMBER 

00 VT. 

DATE 

SUBSCRIBER 

SHARES 

BXH.# 

u‘tir.70 

ROSTOKER 

100 

36 ; T515 

REI3CH 

300 

30 A; T 689 

12 . 16.70 

REISCH 

200 

30B;t689 

12 . 16.70 

OOLS 

500 

33; T759 

3 . 2,71 

MACHER 

1,000 

63; TI 077 

12 . 16.70 

DA3KAUKIS 

200 

6 U; TllSl 


MURPHY 

500 

57A 


MURPHY 

500 

57B 

12 . 16.70 

DARCY 

100 

35; T 761 

12 . 16.70 

JACOBS 

200 

~'J76(50 

59; T 1269 


Exoludlng Maoh«r'« 1,000 sharos for which Macher auba- 
crlbad on March 2, 1971, and for which he did not pay (TIO 7 Q), 

the money which Koaa received for the remaining 2,600 aharea 

at $1 per ahare, waa covered by Koaa* eacrow depoalt of $3,000 

on December 30, 1970* Therefore, there waa no evidence that 

befoz^ March 2, 1971, Koaa received money from aubacrlbera 

which he did not depoalt In eacrow. 


Mr. 3orkln aald In hla aummatlon (T2108-2109)t 

"The money that Mr. Koaa received by December ahould 
have gone Into that eacrow account. There la a depoalt 
on December 3, 1970. Into that eacrow account of $3000. 

But where did that $3000 come from? $125 of It came from 
the Chaae Manhattan Bank, where Koaa Securltlea Corpora¬ 
tion had Ita account. 

Where did the remaining $2675 come from? That came fx*om 
a check drawn agalnat Koaa Securltlea account at Shearaon 
Hammlll for the aale of 100 aharea of Capital Holding 
Corp. Who koowa If that money ever belonged to the ahare- 
holdera, the ouatomera, or Mr. Koaa? There la no way of 
telling. **e 

*«« There la abaolutely no evidence anywhere that any 
cuatomer'a funda ever went Into the eacrow account. All 
the money waa commingled In Mr. Koaa* account at the 
Chaae Manhattan Bank In Brooklyn. That la Count No. i|.." 

We aubmlt that Mr. Sorkln'a above-quoted atatementa In hla 

I 

aummatlon erroneoualy Interpreted and applied 3.B.C. Rule ^ 

l5(c)2-l|., and 15 U.S.C. l78-o-(o)(2), which authorised that 
rule. 


T 
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The olt.d .tatut. and rul. do not raqolr. an undararltor 
to pUe. In aaoro. tba Id.ntloal Bon .7 or oboci. r.c.l.od froa 
a aubaorlbar In an all or ™,thlng off.rlng of ..ourltlaa. 
Inataad, It 1 . aufflolant If "promptly" aftar h. rac.l,.. a 
chaolc or eaab from auoh a aubaorlbar, tba uodararltar dapoalta 
an aqulaalant amount of aonay In an aacroa account. 

Wa aubmlt that lawful monay baa no Idana.ty, aran though 
tha OOTarnaieot which laauaa It prlnta numbara tharaon for Ita 
own puiToaaa; and that a dapoalt In aaorow of lawful monay In 
tha aama amount raoalvad from a aubaorlbar to an all or nothing 
offering of aaourltlaa aatlaflaa tha atatuta and tba rula, a»an 
though It la not tba aama monay or tha ohaoli which tha under- 
•** 1 ^*** received from the aubsorlber* 

In addition, a aubecrlber'a oheok for the aubecrlptlon 
price la not money, nor la It payment. Only when and If such 
a oheok haa been paid by the bank on which It waa drawn doea 
It become payment. Therefore, auoh a check la not required to 
be depoalted In an eacrow account, but only the prooeeda 
thereof, after It haa been paid by the bank on vhloh It waa 


% 


drawn. 
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POINT V 

THE EVIDENCE WAS INSUFFICIENT TO CONVICT KOSS 
OP COUNT 13 OP THE INDICTMENT, WHICH CHARGED 
HIM WITH SUBMISSION OP FALSE DOCUT^ENTS TO 
THE S.E.C. 

To prova the falsity of Koss* aDSwars to a questionnaire, 
and the falsity of entries in a trading ledger, both of which 
Koss gave to the S.E.C. on June 15» 1971 (Govt. Exh. 75; 76), 
the Government presented no evidence that specific entries 
in those two documents were different from facts shown by other 
evidence, and, therefore, such entries were false. 

Instead, the Government only presented evidence that 
certain entries in such questionnaire and trading ledger were 
different from entries in other Koss documents about the same 
transactions. 

In the case of Zardus' records, S.E.C. examiner Walter 
Walsh testified that he verified both sides of each transaction 
by examining the other broker’s records in each Zardus transac¬ 
tion (T 1487 - 8 ); but he did not do this with Koss' records, and 
he gave no reason for not doing so. (11501 **1500. 

Mr. Walsh testified that he saw Koss' canceled checks 

given in payment for purchases of shares of Automated, and he 

saw 

also/Koss* customer account cards, and customer signature cards 
(TI 50 O), but he did not enter on the Government's visual charts 
the entries on such checks and customer account cards; and he 
did not examine such checks and customer account cards to 
determine whether they resolved any differences or ambiguities 
in two or ;«ore entries in the confirmations and order tickets 
about the same transaction (T1500-1501)• 
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Th. dlfr«r.nc.. on .Mch th. Oovornnont r.li.d to prov. 
f.l.lty locludod, .n.„r. tn th. qu..tlonn.lr. (Oo.t. .ft. 75 ). 
•nd OQtriaa In tha flrat trading ladgar (Oort. ajdi. 76 ), both 
of Which war. glaan to S.B.O.'a hr. Larltt on Juna 15, 1971 , 
did not inolod. antrla. about tran.aotlon. In ahara. of Autlwa- 
tad ahown In ordar tlck.t. (aoat. akh. 71.-71..), or oonflrna- 
tlon.(Oort. .,h. 70.-70J), or In a a.oond trading ledger (Oort, 
oai. 77), given by Koaa to th. S.E.C.'a Mr. Van.tl.no In Ooto- 
tar, 1971 , or In oonfIroatlon. and order tlclcat. rtiloh Koa. 
gave to tha pro.ecutor In I 97 ll (Oovt. axh, 2 . thru 2 ..; oovt. 
aih. 3a thru 3 rr); or auoh antrla. differed aa to th. trade 
data, or th. aettlament data of th. .ana tranaaetlon; or 
.lightly dlffarant price, war. reported for th. .an. trad. 

{Ti396-mo5 ), 


nr. Wal.h te.tlfled that h. did not know wh.th.r .uoh 
dlffaranoa. In antrla., or ab.anc. of an entry In one Koa. 
record which ... m another ICoa. record. Indicated f.l.ity of 
any of ouch dlffarant antrla., or abaanca of antrla.. In tha 
quaatlonnalra, or In the flrat trading ledger (Oovt. aih. 75(76), 
1513 ). 

The pro.ecutor In hja aumutlon (T 2149 - 2151 ), and tha 
Court In Ita charge to the Jury (T2197-2198), did not refer to 
or Identify any one or nor. antrl.. In tha qu.atlonn.lr. (Oovt. 
axh. 75), or In tha flrat trading ladgar (Oovt. axh. 76 ), and 
atate that tha Oovarnnant waa ..king the Jury to find f.la. 
suoh eatry or entries. 

We submit that differences In entries, or absence of an 
entry on one Koss doouraent which Is present on another Koss 
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doouaiant, are legally insufficient to establish the falsity 
of any particular entry In the questionnaire (Govt. exh. 75), 
or In the first trading ledger (Govt. exh. 76). 

In United States v. Weller . 3Q5 P. 2d 63 (C.A. 3, I 967 ), it 
was held that a record of conviction of a person with the same 
name as the defendant was not sufficient to convict the defen¬ 
dant of falsely writing that he was never convicted of a crime. 

See, also: United States v. Lewis . 14.06 P. 2d I 4.86 (C.A. 
Illinois, 1969 ), certiorari denied, 39 I 4 . U.3. 1013 (I 969 ); 
Stevens v. United States . 206 P. 2d 64 (C.A. Tenn. 1953). 


POINT VI 

WITHOUT SUBMITTING THE ISSUE OP ENTRAPilfiNT TO THE 
JURY, THE INDICTMENT SHOULD HAVE BEEN DISMISSED POR 
ENTRAPMENT, AS A MATTER OP LAW, BECAUSE OP EVIDENCE 
THAT AT THE TIME WHEN THEY FORMULATED AND CARRIED OUT 
THE CONSPIRACY, HELLERMAN AND TAYLOR WERE GOVERNMENT 
INPORMANTS, WHILE THEY, THEMSELVES WERE COMMITTING 
THE CRIMES CHARGED TN THE INDICTMENT. 

At the time when they formulated and took charge of 
carz*ylng out the conspiracy charged In the Indictment, 
Hellerman and Taylor were both Government Informants. 
Hellerman testified (T227): 









”I was talking to Mr. Layne about Murray Taylor, and 
Mr. Layno said to me, ‘It would be very funny if we 
found out Murray Taylor was a government agent and he 
was working on this deal with us.* 

And as It happened, Murray Taylor was a government 
Informant at the time," (A72: T227). 

"I was a governraant and I told Mr. Morvlllo that If I 
didn't act like I was In this deal that people would 
think something was wrong, that Michael Helleman was 
not doing any deals. Mr. Morvlllo told me that I could 
watch the deal and not to do anything wrong In the deal, 
not participate. Just watch It, and If I did anything 
wrong I would be prosecuted for It, and It was my greed 
that made me make money out of the deal." (a85-8o; 
T311-312). 


Since Hellerman and Taylor themselves committed the 
crimes charged In the Indictment, Instead of only providing an 
opportunity or an Inducement for Koss to commit such crimes, 
the actions of such Government Informants in themselves com¬ 
mitting the crimes charged In the Indictment requires dismissal 
of the Indictment, as a matter of law, without submitting the 
issue of entrapment to the Jury for decision as a factual Issue. 
Sherman v. United States , 356 U.S. 369 (1957); Sorrells v. 

United States . 287 U.S. 435 (1932). 

United States v. Russell , 4lX H.S, 423 ( 1973 )» did not 
decide that the Sherman and Sorrells decisions no longer 
applied, and no longer barred prosecutions when Government 
Informants themselves committed the crimes charged In an 
indictment. The opinion In the Russell case limited to narcotic 
offenses the participation of Government agents or Informants 
In the crimes charged without thereby requiring dismissal of 
an indictment as a matter of law. The legal effect of commis¬ 
sion by Government agents or informants of non drug related 
crimes upon prosecutions therefor remains to be decided In an 
appropriate case, such as this case. 
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In United SUtea v. Archer . f, 2d (C.A.2, 1973), 

this Court said: 

"We are not sure how we would decide this question 
If decision were required. Our Intuition Inclines us 
to the belief that this case would call for application 
of Mr. Justice Brandels' observatfon In Olmstead. Even 
though that view has not been Incorporated In the entrap¬ 
ment defense, there Is certainly a limit to allowing 
governmental Involvement In crime." 


While It is not relevant or necessary to our aforesaid 
argument, there was no evidence that without persuasion or 
Inducement by Hellerman and Taylor, Koss had Inclinations to 
commit the crimes charged In the Indictment. Instead, the 
evidence was that Koss had no such Inclinations, as shown by 
the facts that when Koss was unable to sell more than 15,000 
shares, he did not, like Hellerman, sell the other 50,000 
shares to himself In names of fictitious stockholders taken 
from telephone books. Moreover, Koss was never before convic¬ 
ted of a crime, and he had a clean record as a business man, 
and a family man, and he was active In his church. 


POINT VII 

KOSS WAS SURPRISED AND PREJUDICED BY INSUPPICIERT 
pt>E- trial DISCL* sure by the government op DOCUMENTS 
AND TRANSACTIONS NOT DISCLOSED IN THE INDICTMENT, OR 
IN THE BILIfl OP PARTICULARS. 


The Sixth Amendment gave Koss a constitutional right to 
be lnfoi*med of the criminal charges against him. The Indict¬ 
ment and the bill of particulars did not Inform Koss that he 
would be charged with selling between 6,600 and 10,000 shares 
to Hellerman; guaranteeing signatures on stock certificates 
Issued to names taken from telephone books, and accepting $500 
therefor, and with knowledge that such names were fictitious 
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and such signatures were fcrged; knowledge that Santis agreed 
to pay and did pay to Hellerman one half of the proceeds of 
the underwriting; helping Hellerman cash a check for $2,902 
at a bank at which Koss had an account, and receiving 1% of 
the proceeds as compensation therefor, 

Koss asked for Information about these matters In his 

motion for a bill of particulars, par.s. 7(d); 11, which was 

denied after the Government said In Its opposing papers that 

defendants could apply for a pre-trial Interview with Hellerman, 

but when Koss’ lawyer applied for such an Interview, It was 

not granted, on the ground that Hellerman*s lawyer declined 

to permit It. promised copies of crucial exhibits were not 
given In advance of the trial. 

Without particulars about the aforesaid matters, and the 
other matters about which particulars were requested In Koss* 
motion, Koss was not prepared to defend himself as to factual 
Issues presented by the Government's evidence on these matters. 


POINT VIII 


prejudiced by the erroneous exclusion from 

CHECKS, CUSTOMERS' ACCOUNT CARDS. AND 
S^®NATURE CARDS, 'WHICH KOSS GAVE TO THE 
GOVERNMENT PURSUANT TO SUBPOENA DUCES TECUM. 


Before the trial, the Court approved a subpoena duces 
tecum requiring Koss to produce all his records of transac¬ 
tions In shares of Automated, Including: trading ledger; con¬ 
firmations; order tickets; cheeks Issued by Koss; customer 
account cards or ledger sheets; and customer signature cards. 










Puriuant to auch aubpoana, Koss produced all such records 
that he atlll had in hla poeeeaaioD In 197l|-« Poor bualneaa coo* 
dltlons forced him to give up hla place of bualneaa In 1973 , and 
move hla operatlona and hla recorda to amaller apace In hla hone, 

Koaa* lawyer olalaed that he had atlpulated with the pro- 
aeoutor that all the recorda which Koas produced purauant to 
aubpoena, ahall be admitted In evidence by atlpulation (a 67;T190) 
There were received in evidence by atipulation the 1974 . trading 
ledger; the conflrmatlona; and the order ticketa; which Koaa 
produced In 1974 

However, near the end of the trial, the Court auatalned 
the Government'a objection, and excluded from evidence Koaa' 
checks; customer account cards; and customer signature cards. 

Thereafter, the prosecutor argued to the Juiry that Koaa' 
tranaaotlons for Angona and Saxon, among others were fictitious; 
and Koaa* lawyer was not able to show the jury the cancelled 
checks; the customer account cards; and the customer signature 
cards; which showed that ouch transactions were not fictitious. 

POINT IX 

THE ORDER APPOIOTINO COUNSEL FOR KOSS, AS AN 
INDIGENT DEPENDANT, SHOULD NOT HAVE BEEN VACATED, 

EFFECTIVE RETROACTIVELY, LEAVING COUNSEL WITHOUT 
COMPENSATION FOR HIS WORK. 

* 

On June 21, 1974* the Trial Court (METZNER, J.) vacated 
a prior order, signed March 25, 1974* which appointed counsel 
for Koaa, as an Indigent defendant. 

In support of hla application for appointment of counsel, 
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Koas stated that he had no property In his name, other than a 
1969 car. After the Jury found him guilty, Kosa told a proba¬ 
tion officer that he and his wife each owned one half of the 
shares In Koss Securities Corp., which had a net worth of 
#20,000, of which #13,000 was In cash; and that the house In 
which the Koss family lives had a net worth of #38,000 over 
the mortgage. However, title to that house has been In the 
name of Koss* wife, Katherine Koss, for more than ten years. 

Koss also submitted to the Court below an Internal Revenue 
Service notice of deficiency assessment for over #63,000 for 
Income tax deficiency. 

To date, Koss has paid only #555 towards the appeal, which 
may be Insufficient to cover printing costs on appeal. 

We submit that the Criminal Justice Act, I8 U.3.C. •3006a, 
does not contemplate retroactive setting aside an order appoin¬ 
ting counsel, after such counsel has rendered substantial ser¬ 
vices pursuant to such appointment; and that. Instead, that 
statute contemplates that any modifications of an order appoin¬ 
ting counsel shall be prospective, and not retroactive. 


CONCLUSION 

THE JUDGMENT OP CONVICTION SHOULD BE REVERSED, AND 
THE INDICTMENT SHOULD BE DISMISSED, OR A NEW TRIAL 
SHOULD BE ORANTED. 

THE ORDER VACATING THE APPOINTMENT OP COUNSEL SHOULD 
BE MODIPIED TO PROVIDE THAT IT SHALL BE EFFECTIVE 
PROSPECTIVELY, AND NOT RETROACTIVELY. 

August 6, 197i4.« Respectfully submitted. 


MORRIS WEISSBERG 
Attorney for Appellant. 
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